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ORDER
The Agency’s October 16, 2020 Redetermination is affirmed.

The claimant is ineligible from receiving benefits pursuant to the ability provision,
Section 28(1)(c), of the Michigan Employment Security Act (Act).

Further determinations consistent with this decision are left to the Agency.
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JURISDICTION

On November 12, 2020, the claimant timely appealed an October 16, 2020
Unemployment Insurance Agency (Agency) Redetermination which held the claimant
ineligible for benefits under the ability provision, Section 28(1)(c), of the Michigan
Employment Security Act (Act), beginning June 28, 2020 and continuing.

ISSUE

Is the claimant ineligible for benefits under the ability provisions of Section 28(1)(c) of
the Act?

APPLICABLE LAW

Section 28 of the Act provides:

(1) An unemployed individual is eligible to receive benefits with respect to any
week only if the unemployment agency finds all of the following:

(c) The individual is able and available to appear at a location of the
unemployment agency's choosing for evaluation of eligibility for benefits, if
required, and to perform suitable full-time work of a character that the
individual is qualified to perform by past experience or training, which is of
a character generally similar to work for which the individual has
previously received wages, and for which the individual is available, full
time, either at a locality at which the individual earned wages for insured
work during his or her base period or at a locality where it is found by the
unemployment agency that such work is available. An individual is
considered unavailable for work under any of the following circumstances:

(i) The individual fails during a benefit year to notify or update a
chargeable employer with telephone, electronic mail, or other
information sufficient to allow the employer to contact the
individual about available work.

(i) The individual fails, without good cause, to respond to the
unemployment agency within 14 calendar days of the later of the
mailing of a notice to the address of record requiring the individual
to contact the unemployment agency or of the leaving of a
telephone message requesting a return call and providing a return
name and telephone number on an automated answering device
or with an individual answering the telephone number of record.

(iif) Unless the claimant shows good cause for failure to respond,
mail sent to the individual's address of record is returned as
undeliverable and the telephone number of record has been
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disconnected or changed or is otherwise no longer associated with
the individual.

The claimant has the burden of proving eligibility for unemployment benefits. Dwyer v
UCC, 321 Mich 178 (1948).

Section 2102(a)(3) of the Coronavirus Aid, Relief, and Economic Security (CARES) Act
provides in pertinent part:

(3) Covered Individual. — The term “covered individual” —
(A) means an individual who — ***
(ii) provides self-certification that the individual—
() is otherwise able to work and available for work within the
meaning of applicable State law, except the individual is
unemployed, partially un-employed, or unable or unavailable to

work because— ***

(1) the individual's place of employment is closed as a direct
result of the COVID-19 public health emergency;

FINDINGS OF FACT

The claimant filed a claim for Pandemic Unemployment Assistance (PUA) on April 21,
2020 and established a benefit year beginning March 22, 2020. Prior to filing her claim
for PUA benefits, the claimant was working as a 1099 independent contractor at various
auction houses. However, as a result of the COVID-19 pandemic, the auction houses
shut-down their operations.

The claimant is currently receiving Social Security Disability Insurance (SSDI). Based
on her receipt of SSDI, the claimant is only able to work part-time.

REASONING AND CONCLUSIONS OF LAW

As noted above, the claimant filed a PUA claim under the Coronavirus Aid, Relief, and
Economic Security (CARES) Act. Section 2102(a)(3)(A)(ii)(I) of the CARES Act defines
a “covered individual” as someone who “is otherwise able to work and available for work
within the meaning of applicable State law, except the individual is unemployed, partially
unemployed, or unable or unavailable to work because . . .".

Under Section 28(1)(c) of the Michigan Employment Security Act, an individual shall be
eligible to receive benefits if the individual is “able and available . . . to perform suitable
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full-time work of a character which the individual is qualified to perform by past
experience or training.” The claimant has the burden of proving eligibility for
unemployment benefits. Dwyer v UCC, 321 Mich 178 (1948).

Here, it was undisputed that the claimant was not able to work full-time within the
meaning of Section 28(1)(c) of the Act. The claimant acknowledged she is only able to
work part-time due to her receipt of SSDI. Although the claimant’'s separation from part-
time work was due to a COVID-19 related reason, the CARES Act still requires the
claimant to be able to work “within the meaning of applicable State law”. Since she is
not able to work full-time as required under Michigan law, the claimant is ineligible for
benefits pursuant to the ability provision, Section 28(1)(c), of the Act.

Of note, the claimant’s counsel argued that the July 27, 2020 U.S. Department of Labor
letter addressed to the State of Wisconsin Department of Workforce Development,
establishes that the claimant is eligible for PUA while receiving SSDI. This letter,
however, provides an analysis under applicable Wisconsin state law, but does not
address the applicable Michigan state law. Additionally, the July 27, 2020 letter only
states that an individual receiving SSDI may be eligible for a PUA benefit. Similarly, the
Ul Program Letter No. 16-20 Change 1, also uses the same language by stating that an
individual “may be eligible” for PUA benefits under certain circumstances. On review of
the record and the applicable law, the argument that the claimant is eligible for PUA
benefits based solely on her loss of part-time work due to a COVID-19 related reason is
unpersuasive.

IMPORTANT: TO PROTECT YOUR RIGHTS, YOU MUST BE ON TIME

This Order will become final unless an interested party takes ONE of the following
actions: (1) files a written, signed, request for rehearing/reopening to the Administrative
Law Judge, or by an office or agent office of the agency OR (2) files a written, signed,
appeal to the Unemployment Insurance Appeals Commission at P.O. Box 30475,
Lansing, Ml 48909-7975 (Facsimile: 517-241-7326); OR (3) files a direct appeal, upon
stipulation, to the Circuit Court on or before:

January 7, 2020

I, P. Osborne, certify a copy of this order has been sent on the day it was signed, to
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each of the parties at their respective addresses on record.

(SEE ATTACHED SHEET)
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REQUEST FOR REHEARING OR REOPENING BEFORE AN ADMINISTRATIVE LAW JUDGE

When the appeal to the Administrative Law Judge (ALJ) has been dismissed for lack of prosecution or a party is in
possession of newly discovered material information not available when the case was heard by the ALJ, the party
may request rehearing in writing before the ALJ instead of appealing to the Unemployment Insurance Appeals
Commission (Commission). A request for rehearing must be signed by the requesting party or their agent, and
RECEIVED by the Michigan Office of Administrative Hearings and Rules (MOAHR) at 611 West Ottawa, 2nd
Floor, Lansing, MI 48933 or by an office or agent office of the agency, within 30 calendar days after the date of
this decision. The party requesting rehearing must also serve the request on the opposing party. A rehearing
request received (as described above) more than 30 days after the decision is mailed, shall be treated as a
request for reopening.

The ALJ may, for good cause, reopen and review this decision and issue a new decision or issue a denial of
rehearing/reopening.

If a request for rehearing or reopening is not received by MOAHR, and an appeal to the Commission is not
submitted, the hearing decision becomes final.

If the Agency fails to comply with an ALJ decision or order more than 30 days, but within 1 year, after the
date of mailing of the decision, you may request, in writing, that the ALJ reopen the matter. You must
serve a copy of the request to reopen on the other party.
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